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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN  VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY:  ADA SERVICES CORPORATION 
*TENTATIVE RULING:* 

 
Motion moot.  The hearing is vacated.  The moving party filed a withdrawal of its demurrer because 
the court granted leave to file a fourth amended complaint. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-01321 
CASE NAME:  ELIZABETH McMANUS  VS.  GABLES SPORTSCARS, INC. 
HEARING ON MOTION FOR ENTRY OF DEFAULT JUDGMENT  
FILED BY:  ELIZABETH McMANUS 
*TENTATIVE RULING:* 
 
On request of Plaintiff, the hearing is continued to March 27, 2023, at 9:00 a.m. 
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3. 9:00 AM CASE NUMBER:  C22-01355 
CASE NAME:  ROBERT MORTIZ  VS.  GENERAL MOTORS, LLC 
HEARING ON DEMURRER TO PLAINTIFFS’ COMPLAINT  
FILED BY:  GENERAL MOTORS, LLC 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendant General Motors, LLC to Plaintiffs' Complaint and 
defendant's related motion to strike punitive damages from Plaintiffs' Complaint. For the reasons 
set forth, the hearing on these matters is continued to 9:00 a.m. on April 17, 2023, to provide the 
parties time to complete the statutory meet and confer pursuant to Code of Civil Procedure sections 
430.41(a) and 435.5(a). The parties shall meet and confer pursuant to the statutes, and on or before 
March 27, 2023, Defendant shall file a declaration confirming the parties met and conferred 
telephonically or in person. 

The statutes require the moving/demurring party to meet and confer in person or by telephone with 
the party whose pleading will be challenged at least five days before the motion to strike and 
demurrer are required to be filed. (Code Civ. Proc. §§ 430.41(a)(2), 435.5(a)(2).) If the parties are 
unable to meet and confer in that time frame prior to the filing deadline, the moving/demurring party 
may file a declaration of the good faith attempt to meet and confer and obtain an automatic, 30-day 
extension of the filing deadline. (Id.)  

Defendant's Reply to the demurrer admits the parties did not meet and confer before Defendant filed 
the demurrer and motion to strike, but Defendant indicates it will do so if directed by the Court. 
(Reply to Dem. p. 7.) Defendant's prior experience with Plaintiff's counsel in not being able to resolve 
the issues raised in the demurrer and motion to strike does not relieve Defendant from its duty to 
comply with the meet and confer statutes. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01355 
CASE NAME:  ROBERT MORTIZ  VS.  GENERAL MOTORS, LLC 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES  
FILED BY:  GENERAL MOTORS, LLC 
*TENTATIVE RULING:* 
 
Please see Line 3. 
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5. 9:00 AM CASE NUMBER:  C22-01728 
CASE NAME:  MENANDRO CERALDE  VS.  VOLKSWAGEN GROUP OF AMERICA, INC. 
HEARING ON MOTION FROM RELIEF FROM WAIVER 
FILED BY:  VOLKSWAGEN GROUP OF AMERICA, INC. 
*TENTATIVE RULING:* 
 
Defendant’s motion for relief from waiver of objections and privilege claims for production of 
documents, set two is granted. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  C22-01906 
CASE NAME:  ROYAL BANK OF CANADA  VS.  ANDREA BURBANK 
HEARING ON DEMURRER TO ANSWER TO CROSS-COMPLAINT  
FILED BY:  ANDREA DAWN BURBANK 
*TENTATIVE RULING:* 
 
 Defendant/Cross-Complainant Andrea Burbank’s demurrer to the amended answer to the 
cross-complaint is sustained in part.  The demurrer is sustained as to each affirmative defense with 
leave to amend. 
 
 Amended Answer shall be filed and served on or before March 27, 2023. 
 
Background 
 Plaintiff Royal Bank of Canada brings this civil suit to enforce a judgment obtained in British 
Columbia, Canada against Defendant Andrea Burbank.  Burbank now resides in Contra Costa County.   
Defendant filed a cross-complaint to declare the Canadian judgment unenforceable.    
 
Demurrer 
 Pursuant to California Code of Civil Procedure §§ 430.20, 430.30 and 430.60, 
Defendant/Cross-Complainant Andrea Burbank demurs to the Answer to Cross-Complaint on the 
ground the Affirmation Defenses set forth in the Answer do not state facts sufficient to constitute a 
defense and on the ground the Affirmative Defenses are uncertain and/or ambiguous.  
 
Demurrer Standard 
 “Generally speaking, the determination whether an answer states a defense is governed by 
the same principles which are applicable in determining if a complaint states a cause of action.”  
(South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732.) 
The allegations of the pleading demurred to must be regarded as true; a demurrer does not, however, 
admit contentions, deductions or conclusions of fact or law alleged in the pleading, (South Shore Land 
Co. v. Petersen (1964) 226 Cal.App.2d 725, 732.) “An important difference is that in the case of a 
demurrer to the answer, as distinguished from a demurrer to the complaint, the defect in question 
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need not appear on the face of the answer.  The determination of the sufficiency of the answer 
requires an examination of the complaint because its adequacy is with reference to the complaint it 
purports to answer.” (South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 733.) “Another 
rule, particularly applicable to the case of a demurrer to the answer, is that each so-called defense 
must be considered separately without regard to any other defense.”(Ibid).)  “Therefore, if one of the 
defenses or counterclaims is free from the objections urged by demurrer, then a demurrer to the 
entire answer must be overruled.”  (Ibid, at p. 734.) 
 
 Discussion 
  The Court must consider whether Cross-Defendant has properly pled affirmative defenses 
supported by ultimate facts. Affirmative defenses are new matters.  Defendant argues that the terse 
legal conclusions are not sufficient to plead an affirmative defense. (See FPI Development, Inc. v. 
Nakashima (1991) 231 Cal.App.3d 367, 384.)  To plead an affirmative defense, the facts must be 
"averred as carefully and with as much detail as the facts which constitute the cause of action and are 
alleged in the complaint."  (FPI Development, Inc. v. Nakashima (1991).)  
 
 Here, Defendant argues that Cross-Defendant does not state any facts to support 
the Affirmative Defenses.  Cross-Defendant offers nothing more than a list of legal conclusions.  
Cross-Defendant has simply stated legal theories and labeled them as an “Affirmative Defense.”    
  
 Plaintiff/Cross-Defendant opposes the demurrer on the ground Royal Bank has not had an 
opportunity, at this stage in the litigation, to conduct discovery to determine the relevant facts.  
Beyond the facts pled in the complaint, there is very limited factual basis for the parties to rely on 
at this stage.  Moreover, Cross-Defendant argues California is a notice pleading state, and Defendant 
is in a better position to know that facts than Cross-Defendant. 
 
 Cross-Defendant argues it is entitled to allege ultimate facts that are conclusory in nature.  
“Less particularity is required where the defendant may be assumed to possess knowledge of the 
facts at least equal, if not superior, to that possessed by the plaintiff.” (Burks v. Poppy Construction 
Co. (1962) 57 Cal.2d 463, 474.) There are no allegations in the complaint where Cross-Defendant has 
superior knowledge of the facts.   
 
 Here, Cross-Defendant argues that Defendant does not contend that she is unable to 
intelligently understand the defenses.  Cross-Defendant argues there is no prejudice for the 
affirmative defenses to remain part of the pleading.  If Cross-Defendant is unable to supply sufficient 
factual support for the defenses, they will be waived or dismissed. 
 
 Secondly, Cross-Defendant argues the affirmative defenses are not uncertain.  “A demurrer 
for uncertainty is strictly construed, even where a complaint is in some respects uncertain, because 
ambiguities can be clarified under modern discovery procedures.” (Khoury v. Maly’s of California, Inc. 
(1993) 14 Cal.App.4th 612, 616.  Here, Cross-Defendant argues Defendant can determine what issues 
are raised by the affirmative defenses and the nature of the defense.  “A special demurrer should not 
be sustained if the allegations are sufficiently clear to apprise the defendant of the issues that must 
be met, even if the allegations of the complaint may not be as clear and as detailed as might be 
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desired.” (Merlino v. West Coast Macaroni Mfg. Co. (1949) 90 Cal.App.2d 106, 108.) 
 
 In response, Defendant argues the Court should sustain the demurrer to the several 
Affirmative Defenses plead by Cross-Defendant, if not the entire answer.    “A demurrer to an answer 
may be taken to the whole answer or to any one or more of the several defenses set up in the 
answer.”  (Code Civ. Proc., § 430.50.)  Here, Defendant argues she has demurred to the affirmative 
defenses individually, so the Court cannot summarily dismiss these demurrers.    
 
 In the Opposition, Cross-Defendant argues it is entitled to plead ultimate facts.  While that is 
correct, Defendant argues Cross-Defendant has pled no facts within the challenged affirmative 
defenses.  Terse legal conclusions are not sufficient to plead an affirmative defense.  (FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) The answer to cross-complaint 
alleges no facts that support the alleged affirmative defenses. 
 
 As to Cross-Defendant’s argument that discovery has not been conducted and it does not 
have facts at this stage of the litigation, Defendant argues that the CCP § 473 allows for amendment 
of pleading up to trial.  There is no need to plead unsupported affirmative defenses to preserve them. 
  
Ruling 
 Code of Civil Procedure section 431.30, subdivision (b) provides that an answer to the 
complaint “shall contain,” in addition to a “general or specific denial” of the complaint's allegations, 
“[a] statement of any new matter constituting a defense.” It has long been held that “[i]f the onus of 
proof is thrown upon the defendant, the matter to be proved by him is new matter.”  (Harris v. City of 
Santa Monica (2013) 56 Cal.4th 203, 239.)  Moreover, the party asserting the new matter must allege 
facts, rather than legal conclusions. The facts must be "averred as carefully and with as much detail as 
the facts which constitute the cause of action…” (FPI Development, Inc. v. Nakashima (1991) 231 
Cal.App.3d 367, 384.)   
   
 Here, the amended answer to the cross-complaint alleged no facts.  The demurrer to the 
Affirmative Defenses in the Answer is sustained with leave to amend. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  C22-02092 
CASE NAME:  NICOLE CRISSMAN  VS.  KERRY McCARTHY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  KERRY McCARTHY 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Laboratory Corporation of America and Kerry McCarthy’s Demurrer 

to the First Amended Complainant (“FAC”). The FAC sets forth eleven causes of action: (1) violation of 

California’s unfair competition law (B&P § 17200 et seq.); (2) violation of Labor Code § 2751; 

(3) Breach of Contract; (4) Breach of Covenant of Good Faith and Fair Dealing; (5) Fraudulent 

Misrepresentation; (6) Negligent Misrepresentation; (7) Quantum Meruit; (8) Unjust Enrichment; 
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(9) Retaliation in violation of Labor Code 1102.5; (10) Wrongful Constructive Termination in violation 

of Public Policy; and (11) Defamation.  

Defendants demur to the FAC in its entirety on the basis that it is uncertain as each of the causes of 

action as they fail to identify which Defendant they are directed at, in violation of California Rules of 

Court, Rule 2.112(4). (CCP §430.10(f).) Defendants also demur to the Second, Fifth, Sixth, Ninth, 

Tenth, and Eleventh causes of action individually on the basis that they fail to state facts sufficient to 

state a cause of action (CCP §430.10(e).)  

Defendant’s Request for Judicial Notice is denied. The records from a separate matter pending in 

Alameda Superior Court are not relevant to the present proceedings.  

General Factual Allegations 

Plaintiff Nicole Crissman (“Plaintiff” or “Ms. Crissman”) was hired by Defendant Laboratory 

Corporation of America (“LabCorp”) on April 16, 2018, as a Key Account Executive (“KAE”). 

Ms. Crissman alleges she was not properly paid commissions for PCR testing sales which she was due. 

In addition, Plaintiff alleges there were a number of fraudulent and/or negligent misrepresentations 

made by Defendants. She was then retaliated against for complaining to HR about not being paid a 

referral bonus and commission on PCR revenue. Ms. Crissman also claims to have been subjected to 

adverse treatment and a hostile work environment, ultimately resulting in her being constructively 

terminated. In addition, Defendants defamed Plaintiff with regards to statements about her 

workplace performance. Plaintiff left her employment at LabCorp on September 8, 2022.  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 
A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 
A demurrer may be filed to one of several causes of action in a complaint. (Cal. R. Ct. 3.1320(b).)  

Analysis 

Labor Code Section 2751 (CoA 2) 

Prior to January 2012, the Labor Code provided for a private right of action for a violation of Section 
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2751. (Swafford v. IBM (2019) 383 F.Supp.3d 916, 934.) However, the California Legislature amended 

the Labor Code in 2011, and removed this private right of action. (Ibid.)  

Plaintiff does not dispute this. Instead, she argues that since a violation of Labor Code Section 2751 

can serve as a predicate to a UCL claim, the cause of action for the underlying violation should not be 

dismissed. This argument misses the point. As there is no private right of action for a violation of 

Labor Code Section 2751, the separate cause of action alleging such a violation fails as a matter of law 

– even if such a violation may be used as a predicate act to support Plaintiffs’ UCL claim. As that 

argument is not before the Court, it will not be addressed. 

Based on the above, Defendants’ demurrer to the second cause of action is sustained without leave 

to amend. (CCP § 430.10(e).) “Leave to amend should be denied where the facts are not in dispute 

and the nature of the claim is clear, but no liability exists under substantive law.” (Lawrence v. Bank of 

Am. (1985) 163 Cal.App.3d 431, 436 multiple citations omitted.) 

Fraudulent and Negligent Misrepresentation (CoA 5 & 6) 

“The essential elements of a count for intentional misrepresentation are (1) a misrepresentation, 

(2) knowledge of falsity, (3) intent to induce reliance, (4) actual and justifiable reliance, and 

(5) resulting damage.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230-31.) “The essential 

elements of a count for negligent misrepresentation are the same except that it does not require 

knowledge of falsity but instead requires a misrepresentation of fact by a person who has no 

reasonable grounds for believing it to be true.” (Id. at 231.) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 

element must be pleaded with specificity.” (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 

Cal.App.4th 1150, 1166.) “The specificity requirement means a plaintiff must allege facts showing 

how, when, where, to whom, and by what means the representations were made, and, in the case of 

a corporate defendant, the plaintiff must allege the names of the persons who made the 

representations, their authority to speak on behalf of the corporation, to whom they spoke, what 

they said or wrote, and when the representations were made.’” (Id. at 1166-67 quoting West v. 

JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

Defendant McCarthy is not mentioned anywhere in the paragraphs related to these causes of action. 

Accordingly, the Court will analyze this claim as only pertaining to Defendant LabCorp.  

As an initial matter, it is worth noting that Plaintiff’s allegations relating to these causes of action span 

forty-two paragraphs over seven pages. Many of the allegations contained therein do not appear to 

relate to alleged fraudulent and/or negligent misrepresentations, making it difficult to cull through 

the noise and determine what specific statements Plaintiff is alleging support these claims. Plaintiff’s 

opposition does not focus the Court’s attention to any particular paragraphs or allegations to 

demonstrate that she has made specific allegations to support these causes of action. Instead, 

Plaintiff mostly just copies and pastes paragraphs 162-193 and cavalierly states that these “allegations 

are sufficient to allow LabCorp to respond.” Such declarations are not helpful to the Court. 
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Additionally, there is no explanation as to why Plaintiff cites to and relies upon federal cases to 

support her claims relating to state pleadings standards.  

The first allegation that specifically alleges that statements made by Defendant LabCorp were false 

appears in paragraph 172. There, it is alleged that “company executives told Plaintiff and led Plaintiff 

to believe that Plaintiff would be paid commissions for PCR revenue if Plaintiff built up the business.” 

(¶172.) Those representations are alleged to be false “when made and LabCorp, through its agents, 

knew that they were false when made.” (¶174.)  

Likewise, paragraph 192 appears to set forth additional “lies” made by LabCorp. Specifically, it states 

that “LabCorp lied and told Plaintiff and other sales staff that LabCorp could lawfully change the 

commission without a signature of the employees. LabCorp intentionally told the sales staff that 

‘legal’ was involved to make it seem like the change was in fact legal, when it was not and LabCorp 

knew this.” (¶192.)  Again, there does not appear to be any allegation indicating who at LabCorp 

made these statements.  

These allegations fail to “allege the names of the persons who made the representations, their 

authority to speak on behalf of the corporation, to whom they spoke, what they said or wrote, and 

when the representations were made.’” (Daniels, supra, 246 Cal.App.4th at 1166.) As such they are 

insufficient to support a claim for fraudulent and/or negligent misrepresentation. 

There are two allegations relating to specific emails that do provide much of the required information 

to support a claim for fraudulent/negligent misrepresentation.  

• “On July 2, 2020, Ken Younts, the Vice President of Strategic Initiatives and Sales Operations, 

and Matt Neighoff, the Vice President of National Administration & Sales Training sent an 

email to the senior sales leadership stating that the preliminary commission reports for May 

2020 would continue to be delayed and falsely claimed that LabCorp had ‘encountered issues 

with the data concerning COVID testing from various accounts’ and said ‘at this time we do 

not have an ETA on the reports’ and LabCorp would ‘provide additional information as soon 

as it is available.’ Zac Chambers, a manager in the National Sales Admin office, sent the email 

to all sales staff. VP Younts, VP Neighoff and Manager Chambers knew these statements were 

false when they made them. They knew there were no issues with COVID data testing that 

prevented LabCorp from providing Plaintiff and others with COVID sales data, and that the 

company would not be providing additional information because LabCorp was conjuring a 

plan to cheat the sales staff out of COVID testing commissions.” (¶179.)  

• On July 24, 2020, a “regional manager” sent an email allegedly responding to two questions 

raised during an earlier conference call with the sales staff. This email “falsely suggested that 

LabCorp would provide more information from legal about whether a signed agreement was 

needed.” It is alleged that the “regional manager knew at the time that LabCorp would not be 

providing any more information.” (¶184.)  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  03/13/2023 
 

 

9 

 

Based on the above, it appears the two claims Plaintiff is maintaining were ‘fraudulent’ are that 

LabCorp was not providing COVID data because there were some ‘issues’ with the data and that they 

would be providing additional data at a later date. It is not explained, however, how these statements 

were relied upon by Plaintiff or how they resulted in damage to her. There is no indication that 

Plaintiff was entitled to the COVID information, or that LabCorp was required to provide her access to 

that information. As such, it does not appear that Plaintiff could have been harmed by not being 

provided information that she may have desired – but did not have a right to. There is no explanation 

as to this link.  

As for the statements regarding what LabCorp may or may not do in the future, as Defendants point 

out, the “law is well established that actionable misrepresentations must pertain to past or existing 

material facts.” (Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1469-70 citing Gentry v. 

eBay, Inc. (2002) 99 Cal.App.4th 816, 835.) “Statements or predictions regarding future events are 

deemed to be mere opinions which are not actionable.” (Ibid. multiple citations omitted.) Plaintiff 

does not explain how an innocuous statement about possibly providing additional information in the 

future can support her misrepresentation claims.  

Based on the above, Defendants’ demurrer to the fifth and sixth causes of action are sustained. 

(CCP § 430.10(e).) Plaintiff is granted leave to amend to clarify these causes of action.  

Retaliation in Violation of Labor Code § 1102.5 (CoA 9) 

California Labor Code section 1102.5(b) states, in relevant part: 

An employer, or any person acting on behalf of the employer, shall not retaliate 

against an employee for disclosing information … to a person with authority over the 

employee or another employee who has the authority to investigate, discover, or 

correct the violation or noncompliance … if the employee has reasonable cause to 

believe that the information discloses a violation of state or federal statute, or a 

violation of or noncompliance with a local, state, or federal rule or regulation, 

regardless of whether disclosing the information is part of the employee’s job duties.” 

A claim for retaliation under Labor Code section 1102.5 requires a plaintiff to “show (1) she 

engaged in a protected activity, (2) her employer subjected her to an adverse employment action, 

and (3) there is a causal link between the two.” (Patten v. Grant Joint Union High School Dist. (2005) 

134 Cal.App.4th 1378, 1384.)  

Protected Activity 

“An employee engages in protected activity under the statute when the employee discloses 

‘reasonably based suspicions’ of illegal activity.” Ross v. County of Riverside (2019) 36 Cal.App.5th 25, 

37 quoting Green v. Ralee Eng’g Co. (1998) 19 Cal.4th 66, 87.) “To have a reasonably based suspicion 

of illegal activity, the employee must be able to point to some factual foundation for his suspicion – 

some statute, rule or regulation which may have been violated by the conduct disclosed.’” (Ibid. 
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quoting Fitzgerald v. El Dorado County (E.D. Cal. 2015) 94 F.Supp.3d 1155, 1172.)  

Here, Plaintiff alleges that she notified Defendant Kerry McCarthy, who is a managing agent of 

LabCorp, about alleged violations of California Labor Code violations related to the nonpayment 

and/or untimely payment of wages, commissions, and/or bonuses. (FAC at e.g. ¶ 217.) Plaintiff 

believed there were such violations because she earned a referral bonus and was not paid that bonus.  

Defendants argue that a disclosure about an “internal personnel matter” is not protected activity, and 

Plaintiff’s complaint amounts to no more than such an internal matter. Defendants cite two cases to 

support this position – both of which are distinguishable. Initially, it is worth noting that neither case 

dealt with the pleading standards for a retaliation cause of action but are in the context of summary 

judgment motions and sufficiency of evidence.  

In Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, it is true that the 

appellate court found that two of the complaint made (which pertained to inappropriate actions by 

teachers) “indisputably encompassed only the context of internal personnel matters involving a 

supervisor and her employees, rather than the disclosure of a legal violation.” (Id. at 1384-85.) This 

was based on the fact that plaintiff admitted that he disclosed these actions to his superiors in order 

to have “personnel action” taken against them. (Id. at 1385.) So, the complaints were made “solely in 

the context of an internal personnel matter based on a student complaint, rather than in the context 

of a legal action.” (Ibid.) In other words, plaintiff did not believe – nor present evidence – that he was 

reporting a legal violation. Instead, he was reporting improper teacher behavior so that it would be 

remedied internally by the school.  

In Mueller v. County of Los Angeles (2009) 176 Cal.App.4th 809, the matters complained about did not 

relate to violations of state or federal law. As the court made clear, the trial court determined that 

the case was “not about perceived violations of federal or state statutes, rules or regulations but 

rather about perceived violations of department’s own policies, which are local policies.” (Id. at 822.) 

The court noted there was no evidence that plaintiff believed there was any violation of a state or 

federal statute when the transferred two employees out of a fire station. (Ibid.)  

Here, as noted above, Plaintiff alleges that she informed a supervisor of purported violations of 

California State law. Such actions can be a protected activity and are sufficient at the pleading stage.  

 Adverse Employment Action 

Defendant argues that “Plaintiff fails to provide any factual allegation of an adverse employment 

action.” (Demurrer at 9:13-14.) Instead, Plaintiff merely makes “conclusory and vague allegations that 

Defendant subjected Plaintiff to ‘adverse treatment and action, creating a hostile work environment, 

and making false statements about Plaintiff and by constructively terminating Plaintiff’s 

employment,” and fails to “plead a single act by Defendants demonstrating a substantial adverse 

change in the rems and conditions of her employment.” (Id. at 9:14-18.)  

Plaintiff responds not by succinctly referencing the specific allegations and paragraphs where the 
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facts showing she was adversely acted against for her reporting the alleged Labor Code violations – 

but again by copying and pasting a whole section of the FAC. This time, despite the issue being the 

sufficiency of allegations supporting the ninth cause of action, Plaintiff cites to allegations in the 

eleventh cause of action (Defamation).  

Initially, the allegations in the eleventh cause of action (¶¶ 229, 235-37, 240) are not part of the 

ninth cause of action, nor are they incorporated into that cause of action. As noted in paragraph 228 

(the first paragraph of the eleventh cause of action) the “allegations of paragraphs 1 through 227 are 

re-alleged and incorporated herein by reference.” Thus, CoA eleven incorporates CoA nine. 

The reverse is not true – as CoA nine only incorporates the allegations from paragraphs 1-214. As 

such, the references made by Plaintiff in her Opposition do not actually support this cause of action.  

In addition, even if they were properly incorporated, they do not allege facts that show an adverse 

employment action against Plaintiff related to her reporting of the alleged Labor Code violations. 

These allegations set forth alleged statements made by Defendant McCarthy about Plaintiff. They do 

not set forth any actions taken by LabCorp that impacted Plaintiff’s work environment. In addition, 

there is no reference to when these statements were made, or any other indication that there is a 

‘causal link’ between Plaintiff’s reporting of the alleged Labor Code violations and the alleged 

statements.  

Given the above, Defendants’ demurrer to the ninth cause of action is sustained. (CCP § 430.10(e).) 

Plaintiff is granted leave to amend to clarify these causes of action.  

Wrongful Constructive Termination in Violation of Public Policy (CoA 10) 

In order to establish a constructive discharge, an employee must plead that the “employer either 
intentionally created or knowingly permitted working conditions that were so intolerable or 
aggravated at the time of the employee’s resignation that a reasonable employer would realize that a 
reasonable person in the employee’s position would be compelled to resign.” (St. Meyers v. Dignity 
Health (2019) 44 Cal.App.5th 301, 315 quoting Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 
1251.)  

“The conditions giving rise to the resignation must be sufficiently extraordinary and egregious to 
overcome the normal motivation of a competent, diligent, and reasonable employee to remain on the 
job to earn a livelihood and to serve his or her employer.” (Turner, 7 Cal.4th at 1246.) “The proper 
focus is on whether the resignation was coerced, not whether it was simply one rational option for 
the employee.” (Ibid.)  

Plaintiff’s allegations are that LabCorp’s failure to pay a bonus/commission she believes she is entitled 
to, and making ‘fraudulent’ statements about those unpaid wages, amounts to intolerable, 
extraordinary, and egregious working conditions. (Opp. at 10:5-18.) Initially, Plaintiff’s claims 
regarding the failure to pay bonus/commissions duplicate her claim for breach of contract. The 
allegations also indicate that there was a dispute regarding the amount and/or eligibility for the 
bonus/commissions.  

“An employee may not simply ‘quit and sue,’ claiming to have been constructively discharged.” 
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(Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1246.) According to the FAC, Plaintiff believed 
she was entitled to a certain commission/bonus based on particular metrics. It is alleged that LabCorp 
changed those metrics to decrease the amount of the commission/bonus. While this dispute played 
out, Plaintiff appears to have quit and filed suit.  

“The proper focus is on whether the resignation was coerced, not whether it was simply one rational 
option for the employee.” (Turner, 7 Cal.4th at 1246.) As the California Supreme Court explained, 
“[e]very job has its frustrations, challenges, and disappointments … An employee is protected from … 
unreasonably harsh conditions, in excess of those faced by his [or her] co-workers.” (Id. at 1247 
quoting Goldsmith v. Mayor and City of Baltimore (4th Cir. 1993) 987 F.2d 1064, 1072.)   

It is not explained how a disagreement between the parties relating to the amount and/or method for 
determining the amount of a commission/bonus amounts to a working condition that is “so 
intolerable or aggravated at the time of the employee’s resignation that a reasonable employer 
would realize that a reasonable person in the employee’s position would be compelled to resign.” 
(St. Meyers, 44 Cal.App.5th at 315.) The FAC also appears to indicate that this decision regarding how 
to calculate the commission/bonus was made across the board, raising the issue as to whether 
Plaintiff was presented with “unreasonably harsh conditions, in excess of those faced by [her] co-
workers.” (Turner, supra, 7 Cal.4th at 1246.) 

Given the above, Defendants’ demurrer to the tenth cause of action is sustained. (CCP § 430.10(e).) 
Plaintiff is granted leave to amend to clarify these causes of action. 

Defamation (CoA 11) 

“The tort of defamation ‘involves (a) a publication that is (b) false, (c) defamatory, and (d) 
unprivileged, and that (e) has a natural tendency to injure or that causes special damage.” (Taus v. 
Loftus (2007) 40 Cal.4th 683, 720.)  

“In defamation cases California follows a [] pleading rule, under which ‘the words constituting an 
alleged libel must be specifically identified, if not pleaded verbatim, in the complaint.’” (Glassdoor, 
Inc. v. Superior Court (2017) 9 Cal.app.5th 623, 635 quoting Kahn v. Bower (1991) 232 Cal.App.3d 
1599, 1612 fn. 5.) In order to plead defamation, plaintiff must plead the alleged statement of fact is 
provably false. (Seelig v. Infinity Broadcasting Corp. (2002) 97 Cal.App.4th 798, 809.)  

“Statements do not imply a provably false factual assertion and thus cannot form the basis of a 
defamation action if they cannot ‘reasonably [be] interpreted as stating actual facts’ about an 
individual. Thus, ‘rhetorical hyperbole,’ ‘vigorous epithet[s],’ ‘lust and imaginative expression[s] of … 
contempt,’ and language used ‘in a loose, figurative sense’ have all been accorded constitutional 
protection.’” (Ibid. quoting Ferlauto v. Hamsher (1999) 74 Cal.App.4th 1394, 1401.)  

The FAC alleges that “Defendant, McCarthy, falsely claimed that Plaintiff: (1) was incompetent; 
(2) failed to perform her work; (3) violated company policy; (4) engaged in misconduct; and 
(5) otherwise deserved to constructively terminated.” These alleged defamatory statements 
“consisted of oral and possibly written” communications. (¶229.)  

The above vague summary of alleged statements does not plead verbatim what the alleged 
defamatory statements are. Nor does it specifically identify the words used that constitute the 
alleged defamation. As the FAC does not even definitively indicate if the statements were oral or 
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written, it fails to meet the pleading requirements for a defamation cause of action.  

Given the above, Defendants demurrer to the eleventh cause of action is sustained. (CCP § 30.10(e).) 
Plaintiff is granted leave to amend to clarify these causes of action. 

Uncertainty  

Defendants contend that the each of the causes of action (except CoA nine and ten) are uncertain as 

they fail to identify the party or parties to whom they are directed. As noted by Defendants, California 

Rule of Court 2.112(4) requires that each separately stated cause of action “must specifically state,” 

among other things the “party or parties to whom it is directed (e.g., ‘against defendant Smith.’).” 

(Cal. R. Ct. 2.112(4).)  

The ninth and tenth causes of action indicated that they are “Against Defendant, Employer, Only.” 

None of the other causes of action indicate which of the two defendants they are directed towards.  

Plaintiff argues that the parties met and conferred “to confirm that only the eleventh COA 

[defamation] was alleged against Defendant McCarthy, and all COAs are alleged against LabCorp. 

This representation was accepted by LabCorp. This eliminated any uncertainty and nothing more is 

required.” (Opp. at 2:6-8.) 

The alleged discussions between the Parties, however, does not actually fix the uncertainty of the 
FAC. What matters is the actual pleading on file with the Court. That document is uncertain as to 
which claims are alleged against which Defendants. Plaintiff is being granted leave to amend, as 
discussed above. If Plaintiff does amend her complaint, she is instructed to indicate which causes of 
action are being alleged against which Defendant(s). 

 
 

  

    

8. 9:00 AM CASE NUMBER:  C22-02106 
CASE NAME:  ALALUSI FOUNDATION  VS.  MALAK TAHSIN 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  MALAK IBRAHIM TAHSIN 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Malak Ibrahim Tahsin’s Demurrer to Plaintiffs’ Complaint. 

The Complaint alleges a single cause of action for breach of contract.  

Defendant demurrers on the grounds that the cause of action fails to state facts sufficient to state a 

cause of action (CCP §430.10(e)).  

Plaintiff’s request for judicial notice is granted, although unnecessary. The Court can review the file in 

this matter, including the Complaint, without need for judicial notice.  

Defendants’ demurrer is overruled. 
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Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099 (“Doheny”).)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.)  

“Further, we give the complaint a reasonable interpretation, reading it as a whole and its parts in 
their context.” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318 citing Speegle v. Board of Fire Underwriters 
(1946) 29 Cal.2d 34, 42.) In reading a complaint in the context of a demurrer, the court gives “the 
complaint a reasonable interpretation, and read it in context.” (Schifando v. City of Los Angeles (2003) 
31 Cal.4th 1074, 1081.) The allegations in the complaint must be construed “liberally in favor of the 
pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.) 

Factual Allegations  

On or about November 2, 2012, Plaintiff and Defendant entered into a written contract (“Contract”), 

which was written in the parties first language – Arabic. The Contract provided that Plaintiff would 

provide Defendant funds related to Defendant’s education, such as tuition and related expenses. 

The payments were to be a no interest loan to Defendant. Once Defendant was done with college, 

Defendant was to begin repaying Plaintiff in installments.  

After entering into the Contract, Defendant attended medical school in Amman, Jordan. He graduated 

in June 2018. Over the course of Defendant’s medical school, he borrowed a total of $83,225.00 from 

Plaintiff. Defendant obtained a job in early 2022, and should have commenced repaying the loan at 

that time. Plaintiff made numerous requests for Defendant to start repaying the loan. Defendant has 

failed to make any payments.   

Analysis 

Breach of Written Contract 

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178, 

citations omitted.) “A written contract may be pleaded either by its terms – set out verbatim in the 

complaint or a copy of the contract attached to the complaint and incorporated therein by reference 

– or by its legal effect.” (McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1489.)  
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The Complaint alleges the breach of written contract cause of action against Defendant. Although 

the Contract is not attached, the material terms of the Contract are set forth in the Complaint – as 

outlined above.  

Defendant argues that “Plaintiff alleges the existence of a contract between itself and the Defendant, 

however, it fails to set out verbatim in the complaint the terms of said alleged contract, which was 

prepared in Arabic or attach a copy of the contract and its certified translation and incorporate it 

therein by reference.” (Demurrer at 6:13-16.)  

As Defendant acknowledges in his demurrer, attaching the complaint and/or setting out the terms 

“verbatim” are not the only ways to properly allege a breach of contract cause of action. A party may 

also opt to plead its legal effect. In order to do so, the plaintiff must “allege the substance of its 

relevant terms…’” (McKell, supra, 142 Cal.App.4th at 1489.) 

This is precisely what Plaintiff chose to do here. Instead of attaching the Contract, the Complaint 

adequately sets forth the relevant material terms of the Contract – i.e. that Plaintiff would loan 

(interest free) money to Defendant for his education expenses, which Defendant would pay back in 

installments after completing his education. Plaintiff loaned Defendant a total of $83,225.00 under 

this agreement, and Defendant has failed to make any repayments. This is sufficient to allege a 

breach of contract. 

Defendant discusses a number of issues that are not contained within the Complaint to support his 

demurrer. The Court is limited to a review of the Complaint and properly judicially noticed matters. 

Allegations made by Defendant in his demurrer and reply are not properly considered at this stage.  

Based on the above, Defendants’ demur to the first cause of action for breach of contract is 

overruled. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  C22-02127 
CASE NAME:  MICHAEL GIANNI  VS.  NEWREZ LLC 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY:  NEWREZ LLC 
*TENTATIVE RULING:* 
 
Before the Court is Defendant NewRez LLC dba Shellpoint Mortgage Servicing (“Defendant”)’s 

motion to strike punitive damages and portions of Plaintiff Michael Gianni (“Plaintiff”)’s Complaint. 

The Motion is directed towards the punitive damages allegations and the request for attorneys’ fees.  

The Motion is granted-in-part and denied-in-part as described further, below. 
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Legal Standard 

California Civil Code (“CC”) § 3294 provides in relevant part:  

In an action for the breach of an obligation not arising from contract, where it is proven by 

clear and convincing evidence that the defendant has been guilty of oppression, fraud, or 

malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of 

example and by way of punishing the defendant... 

(1) “Malice” means conduct which is intended by the defendant to cause injury to the 

plaintiff or despicable conduct which is carried on by the defendant with a willful and 

conscious disregard of the rights or safety of others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel and unjust 

hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 

material fact known to the defendant with the intention on the part of the defendant 

of thereby depriving a person of property or legal rights or otherwise causing injury. 

(CC § 3294.) 

Code of Civil Procedure (“CCP”) § 436 provides:  

The court may, upon a motion made pursuant to Section 435, or at any time in its discretion, 
and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading. 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with the 
laws of this state, a court rule, or an order of the court. 

(CCP § 436.) 

Motion 

Defendant seeks to strike ¶¶ 42, 53, 59, “[a]ny request for punitive and/or exemplary damages and 

attorneys’ fees and costs,” § 3 and § 5 of the Prayer for Relief, and “[a]ny request for punitive and/or 

exemplary damages and attorneys’ fees and costs.” 

Analysis 

 Punitive Damages 

As a threshold issue, Defendant argues that the absence of specific factual allegations of ratification, 

Plaintiff is not entitled to punitive damages against Defendant pursuant to Civil Code § 3294. (Civ. 

Code § 3294(b) [“With respect to a corporate employer, the advance knowledge and conscious 

disregard, authorization, ratification or act of oppression, fraud, or malice must be on the part of an 

officer, director, or managing agent of the corporation.”].) Plaintiff does not engage with this 

argument in opposition. Even if Plaintiff had not essentially conceded that the Complaint lacked 
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ratification allegations, the Complaint fails to allege more than conclusory allegations in support of 

punitive damages. 

“In order to survive a motion to strike an allegation of punitive damages, the ultimate facts showing 

an entitlement to such relief must be pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 

Cal.App.4th 1253, 1255.) Plaintiff must plead specific facts showing that Defendant’s conduct was 

oppressive, fraudulent or malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-

1042.) Plaintiff has not done so. Plaintiff does not allege any “base, vile, or contemptible” conduct. 

(see College Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725). The Complaint is bereft of any 

specific facts showing that Defendant’s conduct was oppressive, fraudulent, or malicious. Plaintiff’s 

mere allegation that “Defendant’s actions were malicious and willful; in conscious disregard of the 

rights and safety of Plaintiff in that the actions were calculated to injure Plaintiff” (Complaint at ¶ 42) 

is insufficient.  

 Attorneys’ Fees 

Finally, Defendant seeks to strike Plaintiff’s prayer for attorneys’ fees. 

The Court notes that the Deed of Trust at issue includes an attorneys’ fees provision (which is 
reciprocal under Civil Code § 1717). While unclear whether Plaintiff is seeking fees on this or other 
agreements, the motion to strike is premature. 

The request is denied. The Court is not in the position to foreclose a request for attorneys’ fees 
at the outset; that issue is properly the subject of a regularly noticed motion pursuant to CCP § 1021.5 
following to the resolution of the case. Such a motion is not before the Court and the Court 
declines to opine on whether such a motion would be successful if the Plaintiff were to prevail on 
his Complaint. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  C22-02127 
CASE NAME:  MICHAEL GIANNI  VS.  NEWREZ LLC 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  NEWREZ LLC 
*TENTATIVE RULING:* 
 
Before the Court is Defendant NewRez LLC dba Shellpoint Mortgage Servicing (“Defendant”)’s 

Demurrer. The Demurrer relates to Plaintiff Michael Gianni (“Plaintiff”)’s Complaint for (1) violation of 

Civ. Code § 2924.6, (2) violation of Civ. Code § 2923.7, (3) intentional misrepresentation, (4) negligent 

misrepresentation, (5) wrongful foreclosure, and (6) unfair business practices.  

Defendant demurs to all Plaintiff’s causes of action pursuant to Code of Civil Procedure (“CCP”) 

§ 430.10(d), (e), and (f) on several grounds. 

For the following reasons, Defendant’s Demurrer is sustained, with leave to amend. 
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Request for Judicial Notice 

Defendant’s unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) 
The Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Analysis 

(1) violation of Civ. Code § 2923.6 and (2) violation of Civ. Code § 2923.7 

Defendant demurs to these causes of action on the grounds that the subject property is not Plaintiff’s 

principal residence and that as a threshold issue section 2923.6 and 2923.7 apply only to an “owner-

occupied” residential real property. 

HBOR prohibits dual tracking, whereby a financial institution continues to pursue foreclosure while 

evaluating a borrower's loan modification application. (Civ. Code § 2923.6(c).) HBOR also requires 

that a mortgage servicer establish a single point of contact and provide a borrower who requests a 

foreclosure prevention alternative with one or more direct means of communication with the single 

point of contact. (Civ. Code § 2923.7(a).) A violation of either of these provisions can serve as the 

basis for a cause of action under the HBOR. Pursuant to section 2924.15, the dual tracking and single 

point of contract provisions of HBOR apply only to “first lien mortgages or deeds of trust that are 

secured by owner-occupied residential real property containing no more than four dwelling units.” 

(Civ. Code § 2924.15.) Section 2924.15 defines the term “owner-occupied” for the HBOR's dual 

tracking and single point of contact provisions. It states, “For these purposes, ‘owner-occupied’ 

means that the property is the principal residence of the borrower and is security for a loan made for 

personal, family, or household purposes.” (§ 2924.15.)   

The Complaint alleges that Plaintiff is “the owner of the Property located at 1180 Quail Court, 

Concord, CA 94603.” (Complaint at ¶¶ 4, 8.) Plaintiff does allege in the body of the first cause of 

action that “Plaintiffs [sic] are the owners of the Property and resided therein as their primary and 

principal residence.” (Complaint at ¶ 21.) This allegation is in apparent conflict with judicially 

noticeable documents that show Plaintiff deeded the Property to “Gianni Family Properties, LLC, a 

Nevada Limited Liability Company” on February 12, 2019 and that the LLC listed 1180 Quail Court as 

its business address. (See RJN Exs. B, E.) 
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In Opposition, Plaintiff argues that he used the property both as a principal residence and “as a 

business address and a model home to showcase what he has to offer as a real estate developer.” 

(Opposition at 4:21-22.) While Plaintiff argues that principal residence and business address “are not 

mutually exclusive,” that does not comport with the statutory definition of “owner-occupied.” Under 

Civil Code 2924.15 the property must be the “principal residence of the borrower.” (See also Adams v. 

Bank of America, NA (2020) 51 Cal.App.th 666, 673 [plaintiff failed to state a claim dual tracking of 

single point of contact claim where she failed to allege the property was her principal residence].) 

Even assuming arguendo that Plaintiff had adequately alleged an owner-occupied property, he has 

failed to allege a material violation of HBOR. HBOR provides relief only for a “material” violation of 

the dual tracking and single point of contact statutes. See Civ. Code § 2924.12(a)(1) (“a borrower may 

bring an action for injunctive relief to enjoin a material violation of Section 2923.55, 2923.6, 2923.7, 

2924.9, 2924.10, 2924.11, or 2924.17.”) (emphasis added). Plaintiff has failed to allege that any 

technical violations of these provisions were “material,” in the sense that but for those violations, 

Defendant would have agreed to a loan modification agreement that Plaintiff could have afforded.  

The Demurrer to the cause of action for violation of 2923.6 and violation of 2923.7 is sustained, with 

leave to amend. 

(3) intentional misrepresentation 

Defendant demurs to this cause of action on the grounds that the Complaint lacks the requisite 
specificity and that Plaintiff fails to allege justifiable reliance.  

The elements of a cause of action for intentional misrepresentation are (1) that defendant 
represented to plaintiff that a fact was true; (2) that defendant’s representation was false; (3) that 
defendant knew that the representation was false when she made it, or that she made the 
representation recklessly and without regard for its truth; (4) that defendant intended that plaintiff 
rely on the representation; (5) that plaintiff reasonably relied on defendant’s representation; (6) that 
plaintiff was harmed; and (7) that plaintiff’s reliance on defendant’s representation was a substantial 
factor in causing its harm. (CACI 1900.)  

“Every element of the cause of action for fraud must be alleged in the proper manner and the facts 
constituting the fraud must be alleged with sufficient specificity to allow defendant to understand 
fully the nature of the charge made.” Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 
153, 157 (Tarmann) (quoting Roberts v. Ball, Hunt, Hart, Brown & Baerwitz (1976) 57 Cal.App.3d 104, 
109) The requirement of specificity in a fraud action against a corporation requires the plaintiff to 
allege the names of the persons who made the allegedly fraudulent representations, their authority 
to speak, to whom they spoke, what they said or wrote, and when it was said or written. Tarmann, 
2 Cal.App.4th at 157. 

Here, Plaintiff alleges that he had an authorized representative, Inga Mork. (Complaint at ¶ 16.) 
He alleges that around early May “[Loss Mitigation Specialist] Quentin Robinson gave verbal 
confirmation to Inga Mork that Mr. Gianni was approved for a loan modification. All Mr. Gianni had to 
do was turn in some updated documents from his last application through Defendant’s online portal. 
Mr. Gianni did so just a couple of days later.” (Complaint at ¶ 35.) Despite this, Plaintiff alleges that 
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his Property was sold at a foreclosure sale on May 18, 2022. (Id. at ¶ 36.) Consequently, Plaintiff 
contends that the statement that he was approved for a loan modification was false when made and 
that they were made “in order to induce Plaintiff to not take steps to save the property.” (Id. at ¶ 38.) 

Plaintiff has not, however, alleged any facts or circumstances suggesting that Defendant’s statement 
that he was approved for a loan modification was false when made. “It is insufficient to show an 
unkept but honest promise, or mere subsequent failure of performance.” (Riverisland Cold Storage, 
Inc. v. Fresno-Madera Production Credit Assn. (2013) 55 Cal.4th 1169, 1183 (Riverisland).) Plaintiff has 
alleged no facts or surrounding circumstances suggesting anything more.  

Finally, the Complaint fails to allege justifiable reliance; there are no allegations that Plaintiff relied 
upon Defendant’s misrepresentation and took a detrimental course of action as a consequence. 

Plaintiff has failed to allege facts sufficient to state a cause of action for intentional 
misrepresentation. The Demurrer to this cause of action is sustained, with leave to amend. 

(4) negligent misrepresentation 

Defendant demurs to Plaintiff’s cause of action for negligent misrepresentation on the grounds that 

Defendant did not owe Plaintiff a duty, the alleged misrepresentation is not actionable, and Plaintiff 

has failed to allege reasonable reliance. 

“The elements of negligent misrepresentation are (1) a misrepresentation of a past or existing 

material fact, (2) made without reasonable ground for believing it to be true, (3) made with the intent 

to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 

misrepresentation, and (5) resulting damage.” (Ragland v. U.S. Bank National Assn. (2012) 209 

Cal.App.4th 182, 196.) 

Case law is not entirely settled as to whether negligent misrepresentation claim must be specifically 

pleaded, though several cases have found that it does. (See Small v. Fritz Companies, Inc. (2003) 30 

Cal.4th 167, 184 [law has been somewhat unsettled as to whether negligent misrepresentation must 

be pled specifically]; National Union Fire Ins. Co. of Pittsburgh, PA v. Cambridge Integrated Services 

Group, Inc. (2009) 171 Cal.App.4th 35, 50 [“While there is some conflict in the case law discussing the 

precise degree of particularity required in the pleading of a claim for negligent misrepresentation, 

there is a consensus that the causal elements, particularly the allegations of reliance, must be 

specifically pleaded.”]; Charnay v. Cobert (2006) 145 Cal.App.4th 170, 185, fn. 14 [requiring pleading 

specificity]; Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519 [requiring pleading 

specificity].) 

Here, Plaintiff’s negligent misrepresentation claim is essentially duplicative of his claim for intentional 

misrepresentation; he alleges that Defendant falsely informed plaintiff that he would receive a loan 

modification if he turned in some updated documents from his last application. (Complaint at ¶ 48.) 

However, this cannot support a negligent misrepresentation claim. “A representation generally is not 

actionable unless it is about ‘past or existing facts.’ [Citation.] Although a false promise to perform in 

the future can support an intentional misrepresentation claim, it does not support a claim for 
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negligent misrepresentation.” (Stockton Mortgage, Inc. v. Tope (2014) 233 Cal.App.4th 437, 458.) 

Here, the conditional promise that Plaintiff would receive a loan modification if he submitted specific 

documents does not support a claim for negligent misrepresentation. 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligent misrepresentation; 

Defendant’s Demurrer to this cause of action is sustained, with leave to amend. 

(5) wrongful foreclosure 

Defendant demurs to this cause of action on the grounds that Plaintiff’s allegations are invalid or 
insufficient. 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee caused 
an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of sale in a 
mortgage or deed of trust; (2) the party attacking the sale (usually but not always the trustor or 
mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor challenges the 
sale, the trustor or mortgagor tendered the amount of the secured indebtedness or was excused from 
tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 236 Cal.App.4th 394, 408, 
quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

Plaintiff’s wrongful foreclosure theory is unclear. He alleges “Defendants breached [their] statutorily 
and contractually created duty by refusing [to] offer Plaintiff foreclosure mitigation options, by 
recording foreclosure documents prematurely, by failing to notify Plaintiff of the status of [his] 
mortgage assistance application, and by selling Plaintiff’s Property at foreclosure when Plaintiff’s 
mortgage assistance application was upon review.” (Complaint at ¶ 57.) The basis on which the sale is 
wrongful is unclear as Plaintiff does not appear to challenge the underlying debt; rather, his 
allegations are directed at the loan modification process. He does not allege that the Notice of 
Default, Notice of Trustee’s Sale, nor Trustee’s Deed Upon Sale are void. 

Plaintiff has failed to allege facts sufficient to state a cause of action for wrongful foreclosure. 

The Demurrer to this cause of action is sustained, with leave to amend. 

(6) unfair business practices 

Defendant demurs to Plaintiff’s unfair business practices claim on several grounds including lack of 

standing, failure to allege causation, and failure to state predicate HBOR violations. 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business act 

or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a person 

who has suffered injury in fact and has lost money or property as a result of unfair competition. 

(Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff must (1) establish a 

loss or deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show 

that the economic injury was the result of, i.e., caused by, the unfair business practice that is the 

gravamen of the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendant’s alleged violation of HBOR. Even 
assuming arguendo that Plaintiff had successfully alleged predicate statutory violations, the 
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Complaint is bereft of allegations which would demonstrate economic injury and causation. (See, e.g., 
Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal. App. 4th 497, 522-23 [where default occurred 
before defendants’ alleged wrongful acts, plaintiff could not assert the impending foreclosure was 
caused by defendants’ wrongful actions]; overruled on other grounds by Yvanova v. New Century 
Mortgage Corp. (2016) 62 Cal.4th 919, 939.) 

Plaintiff has failed to allege facts sufficient facts to state a cause of action for violation of Bus. & Prof. 
Code § 17200. The Demurrer to this cause of action is sustained, with leave to amend. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  C22-02292 
CASE NAME:  ENVIRONMENTAL HEALTH ADVOCATES  VS. LAURA LEE LOS ANGELES LLC 
HEARING ON DEMURRER TO ANSWER  
FILED BY:  ENVIRONMENTAL HEALTH ADVOCATES, INC. 
*TENTATIVE RULING:* 
 
Upon request of the parties, the hearing is continued to August 14, 2023, at 9:00 a.m. 
  

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-01712 
CASE NAME:  SINCLAIR  VS.  KURTZMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  INTERMOUNTAIN MANNERED MUTTS 
*TENTATIVE RULING:* 
 
The Motion of Intermountain Mannered Mutts and Teresa Howden (“IMM”) for Summary Judgment 

or Summary Adjudication is denied.  

Background and Procedural History 

None of the facts pertinent to this motion are disputed. This case arises out of a dog bite incident on 

September 27, 2019. Plaintiffs are Darlene Sinclair and Jane Sinclair. Defendants and Cross-

Complainants are Kathryn Martin and David Kurtzman. Cross-Defendants are Intermountain Mutts 

and Teresa Lynn Howden (collectively, IMM). Martin and Kurtzman are spouses who, just before the 

incident (on September 24, 2019) adopted rescue dog, Sergio, from IMM. On the date of the incident, 

Martin and Kurtzman were walking Sergio on a leash when they encountered the Plaintiffs. Sergio 

allegedly broke free from Martin’s grasp and sprang at Jane Sinclair, biting her on the face and head. 

Darlene Sinclair was bitten on the head and knee while trying to protect Jane. 

On August 21, 2020, Plaintiffs filed their complaint alleging a single case of action for general 

negligence against Kurtzman and Martin. The complaint includes allegations of strict liability premised 

on violation of Civil Code section 3342, California’s dog bite statute.  

On April 14, 2022, Martin and Kurtzman filed a cross-complaint against IMM asserting causes of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  03/13/2023 
 

 

23 

 

action for declaratory relief, implied indemnity, equitable indemnity, and contribution. Kurtzman and 

Martin allege that “[Howden] was negligent in training and selling Sergio” and “if cross-complainants 

are found to be responsible for any of the damages of the plaintiff, then cross complainants are 

entitled to judgment over and against cross-defendants…in any amount proportionate to the amount 

of cross-complainants’ financial responsibility that exceed[s] their portion of liability, if any.” (Cross-

Complaint, 3:21-4:1.)  

IMM brought an earlier summary judgment motion which Judge Baskin denied. In that motion, IMM 

argued the cross claims were barred because Martin signed an adoption agreement releasing IMM 

from liability. Kurtzman and Martin presented a declaration of their canine behavior expert who 

opined that Sergio had violent behavioral issues and IMM should have surrendered the dog to a 

shelter rather than placed for a second adoption. The Court found a triable issue of fact as to whether 

IMM had been grossly negligent such that the release would not bar the cross-claims. The Court also 

found that IMM did not meet its burden to show that Kurtzman was bound by the release since he 

did not sign the adoption agreement. On this latter basis alone, summary judgment could not have 

been granted. 

IMM filed this motion for summary judgment or adjudication on October 15, 2022. IMM’s separate 

statement lists one issue for adjudication which it argues should dispose of the entire action: “Cross-

Defendants are entitled to judgment on the entire cross-complaint because Cross-Defendants are not 

liable to Plaintiffs thereby barring Cross-Complainant’s claims against Cross-Defendants.” 

Applicable Legal Standards 

A defendant moving for summary judgment bears the initial burden to show the plaintiff's action has 

no merit. It may do this by demonstrating the action has no merit, that plaintiff cannot prove an 

element of his or her claim, or that it has a complete defense entitling it to judgment as a matter of 

law. (CCP § 437c, subd. (p)(2); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850-851.) 

If a defendant fails to meet this initial burden, the plaintiff need not oppose the motion and the 

motion must be denied. (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.) If the defendant 

meets this initial burden, however, the burden shifts the plaintiff establish, by means of competent 

and admissible evidence that a triable issue of material fact remains. (CCP § 437c, subd. (p) (2).) 

The moving party’s papers are strictly construed, while the opposing party’s papers are 

liberally construed. (Committee to Save Beverly Highland Homes Ass'n v. Beverly Highland (2001) 

92 Cal.App.4th 1247, 1260.) 

Analysis  

(1) IMM’s motion does not violate CCP § 437c(f)(2) 

As a preliminary matter, Kurtzman and Martin argue that this second motion for summary judgment 

by IMM is barred by CCP section 437c, subdivision (f)(2), which  states that a party “may not move for 
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summary judgment on issues asserted in a prior motion for summary adjudication and denied by the 

court, unless that party establishes to the satisfaction of the court newly discovered facts or 

circumstances or a change of law supporting the issues reasserted in a summary judgment motion.” 

(CCP §437c(f)(2).)  

Based on the language of CCP section 437c(f)(2), the first inquiry is whether the issues asserted in the 

present motion are the same as those asserted in a prior motion. In the first motion, IMM pointed out 

that the dog bite statute imposed strict liability on dog owners, but did not explain why this made a 

difference in the outcome. The Court’s ruling stated: 

IMM is correct that Civil Code section 3342 by its terms imposes strict liability on dog owners. 

However, it is not clear why IMM makes this argument. IMM does not, for example, argue 

that Civil Code section 3342 is not a cognizable claim on which to base the cross claims in this 

case. It has not shown how consideration of the potential for strict liability under section 

3342 should affect the outcome of the motion. 

In its second motion, IMM explains why it believes section 3342 is not a cognizable claim on which to 

base the cross claims in this case. Specifically, IMM contends it cannot be liable to Plaintiffs under the 

dog bite statute, so there is no relative culpability that could be apportioned in an action for 

indemnity. The Court was not previously presented with this argument, so the present motion is not a 

renewed motion that violates CCP section 437c(f)(2). 

(2) A defendant/indemnitee may seek apportionment of the loss on any theory that was 

available to the plaintiff 

“Under the equitable indemnity doctrine, defendants are entitled to seek apportionment of loss 

between the wrongdoers in proportion to their relative culpability so there will be 'equitable sharing 

of loss between multiple tortfeasors.” (GEM Developers v. Hallcraft Homes of San Diego, Inc. (1989) 

213 Cal.App.3d 419, 426.) “The elements of a cause of action for indemnity are (1) a showing of fault 

on the part of the indemnitor and (2) resulting damages to the indemnitee for which the indemnitor 

is contractually or equitably responsible.” (Expressions at Rancho Niguel Ass 'n v. Ahmanson Devs., 

Inc. (2001) 86 Cal.App.4th 1135, 1139.) 

Equitable indemnity applies only among defendants who are jointly and severally liable to the 

plaintiff. However, the meaning of “joint tortfeasors” within a claim for equitable indemnity “is fairly 

expansive.” (BFGC Architects Planners, Inc. v. Forcum/Mackey Constr., Inc. (2004) 119 Cal. App. 4th 

848, 852.) “[I]t is not limited to ‘the old common term ‘joint tortfeasor’ … .’ It can apply to acts that 

are concurrent or successive, joint or several, as long as they create a detriment caused by several 

actors.” (Id.) “Where the transaction rests upon related facts, either concurrent or successive, joint or 

several, which legally create a detriment compensable against multiple actors, the right of indemnity 

should follow … unless a contract or statute otherwise provides.” (GEM Developers, 213 Cal. App. 3d 

at 431.) 

IMM argues that since it cannot be liable to Plaintiffs under the dog bite statute, it cannot be liable to 
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Kurtzman and Martin on an indemnity cause of action. However, a party’s right to seek equitable 

indemnity is not “subject to the vagaries of plaintiff’s pleading.” (GEM Developers, 213 Cal.App.3d at 

430.) Instead, “[a] defendant/indemnitee may[,] in an action for indemnity seek apportionment of the 

loss on any theory that was available to the plaintiff upon which the plaintiff would have been 

successful.” (Greystone Homes, Inc. v. Midtec, Inc. (2008) 168 Cal.App.4th 1194, 1209.) The law does 

not require a matching exercise as to the plaintiff’s underlying legal causes of action. The inquiry 

instead looks at whether there is a possible joint injury, which is expansively interpreted. Here, 

Kurtzman and Martin allege that IMM has responsibility for Plaintiffs’ injuries because IMM was 

negligent in “training and [placing for adoption or] selling Sergio…[and] that the above acts of cross-

defendants…were the proximate cause of the damages and/or losses to plaintiffs.” (Cross-Compl., 

¶ 14.) The law recognizes that a claim for equitable indemnity is available in these circumstances. 

IMM cites to Allis-Chalmers Corp. v. Superior Court (1985) 168 Cal.App.3d 1155 and Columbus Line, 
Inc. v. Gray Line Sight-Seeing Companies Associated, Inc. (1981) 120 Cal.App.3d 622, 628, which held 
that a defendant previously adjudicated not liable to the plaintiff is entitled to judgment on a cross-
complaint for equitable indemnity. IMM’s negligence liability (if any) has not been adjudicated so 
these holdings do not apply. 

Conclusion and order 

Equitable indemnity is available to seek apportionment of loss under any theory the original plaintiff 
could have brought. Plaintiffs could have sued IMM for negligence and its liability for negligence has 
not been adjudicated. Thus, summary judgment and summary adjudication are denied. 

 
 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02132 
CASE NAME:  WINTRUST SPECIALTY FINANCE  VS.  HASSAN AL-JANABY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  WINTRUST SPECIALTY FINANCE 
*TENTATIVE RULING:* 
 
Plaintiff’s Wintrust Specialty Finance, N.A.’s  Motion for Summary Judgment or Adjudication of 

Issues is continued by the Court to 9:00 a.m. on March 27, 2023 in Department 18. The Case 

Management Conference currently scheduled for March 13 is likewise continued to 9:00 a.m. on 

March 27, 2023.  

Plaintiff Wintrust Specialty Finance, N.A. (Bank) alleges that Defendant Hassan Al-Janaby entered into 

a written motor vehicle lease agreement with Bank’s assignor for the use of a 2017 Cadillac Escalade 

and agreed to make 60 monthly payments of $1,437.63 with one final payment of $5,000 should 

defendant wish to purchase the vehicle at to end of the lease term. Bank alleges Defendant 

performed for some years and then defaulted by failing to make required monthly payments. 

Demand was made on Defendant to surrender the vehicle and Defendant surrendered possession to 

Bank. Bank sold the vehicle for $21,510. Bank asserts there is now due and owing $18,413.05, after 
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crediting the net sale proceeds after costs of sale to the balance of the contract price.  

Defendant opposes the motion. Defendant argues he thought he signed a contract to purchase the 

vehicle instead of a lease. Defendant argues Bank failed to mitigate damages because Defendant 

proposed a better buyer for the vehicle. Defendant believes the vehicle is still registered to him 

because he receives parking tickets in the mail.  

The matter is continued for submission of supplemental briefing to address whether to obtain 

summary judgment Bank was required to show it sold the vehicle in a commercially reasonable 

manner. (See generally Atlas Thrift Co. v. Horan (1972) 27 Cal. App. 3d 999, 1009 ["[T]he right to a 

deficiency judgment depends on compliance with the statutory requirements concerning dispositions 

and notice."]; see also, Cal. Civ. Code § 2983.8(b) [no deficiency judgment unless court determines, 

based on affidavit or a hearing, that sale of vehicle complied with, inter alia, Cal. Com. Code § 9610]; 

Cal. Com. Code § 9610 [sale must be commercially reasonable].) 

If it was Bank’s burden to establish that a commercially reasonable sale, the Court will be inclined find 

that Bank did not meet its burden of establishing entitlement to judgment in the amount sought, 

since Bank has not submitted any evidence establishing the reasonableness of the sale. Summary 

judgment would be denied, without prejudice. 

The supplemental briefs are due by no later than March 20, 2023 and should not exceed five pages. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-02509 
CASE NAME:  LOPEZ  VS.  ORTEGA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  (Counsel For) JOSUE LOPEZ 
*TENTATIVE RULING:* 
 
Counsel’s motion to be relieved is granted. 

  
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02620 
CASE NAME:  AGUILAR  VS.  HOWARD 
HEARING ON MOTION RE PREFERENCE AND TRIAL SETTING  
FILED BY:  JACKIE AGUILAR 
*TENTATIVE RULING:* 
 
Pursuant to Penal Code section 36 (a) a party to a civil action who is over the age of 70 years of age 

may petition the court for a preference, which the court shall grant if the court makes both the 

following findings: 
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(1) The party has a substantial interest in the action as a whole. 

(2) The health of the party is such that a preference is necessary to prevent prejudicing the 

party’s interest in the litigation. (Emphasis added.) 

Where a party 70 years of age has a substantial interest in the action and health issues that 

preference is necessary to prevent prejudice to the elderly party, preference is mandatory. (See Fox v. 

Superior Court (2018) 21 Cal.App.5th 529, 535.) The court has no discretion and may not engage in 

weighing the differing interests. See Swaithes v. Superior Court (1989) 212 Cal.App.3d 1082.) 

The Court finds plaintiff has a substantial interest in the action as a whole and plaintiff’s health is such 

that preference is necessary. The Court grants the motion for preference.  

The trial in this matter is set for July 11, 2023, at 10:00 a.m. 
The issue conference is set for July 10, 2023, at 1:30 p.m. 
The mandatory settlement conference with a mentor is set for June 28, 2023, at 10:00 a.m. 

 
 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-02620 
CASE NAME:  AGUILAR  VS.  HOWARD 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT  
FILED BY:  CHRISTINE M. HOWARD 
*TENTATIVE RULING:* 
 
 Defendant Christine Howard’s Motion for Leave to File a Cross-Complaint is granted in part.  
Motion is granted as to claims against Aguilar only.  The motion is denied as to the addition of third 
party, Caroline Young and the causes of action asserted against her.   

 Defendant shall file and the serve the cross-complaint on or before March 27, 2023. 

Background 

 Plaintiff Jackie Aguilar filed a complaint against Christine Howard, individually, and as trustee 
of the Howard Family Trust, and Christine’s husband, Christopher Howard, individually and as trustee 
of the Howard Family Trust.  Plaintiff alleges Christine fraudulently induced her into executing a Grant 
Deed conveying the real property, located at 2725 Entrada Circle in Antioch, to Christine Howard.  
The complaint alleges causes of action against Defendants for (1) quieting title to the Property; 
(2) cancellation of grant deeds; (3) fraud based on intentional misrepresentations; (4) fraud based on 
negligent misrepresentations; (5) financial elder abuse; (6) obtaining property by false pretenses; and 
(6) an accounting.  

Motion 

 Pursuant to Code of Civil Procedure § 426.50, Defendant Christine Howard brings this motion 
for leave to file a cross-complaint.  This motion is made on the ground that the proposed cross-
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complaint arises out of the same transaction or occurrence as does the complaint and is a related 
cause of action, as defined in Code of Civil Procedure §426.50.  The proposed cross-complaint was not 
pleaded earlier as the result of inadvertence.  Defendant maintains allowing the filing of this cross-
complaint is in the interests of justice and will promote the efficient resolution of all claims between 
the parties.   

 Code of Civil Procedure § 426.50 provides:  

A party who fails to plead a cause of action subject to the requirements of this article, 
whether through oversight, inadvertence, mistake, neglect, or other cause, may apply 
to the court for leave to amend his pleading, or to file a cross-complaint, to assert 
such cause at any time during the course of the action. The court, after notice to the 
adverse party, shall grant, upon such terms as may be just to the parties, leave to 
amend the pleading, or to file the cross-complaint, to assert such cause if the party 
who failed to plead the cause acted in good faith. This subdivision shall be liberally 
construed to avoid forfeiture of causes of action. 
  

 Defendant’s current counsel, The Vokshori Law Group, substituted as counsel for the 
Howards in October 2022, after the answer had been filed.  After review of the facts, it determined 
that a cross-complaint should be filed.  Defendant seeks to bring a cause of action for breach of 
contract against Plaintiff Aguilar. Defendant also seek to bring in a third-party defendant, Caroline 
Young.  Defendant alleges that the causes of action in the cross-complaint arise from the same set of 
facts as alleged in Plaintiff’s complaint.  Defendant argues the causes of action existed at the time 
Defendant’s Answer was filed and the cross-complaint is therefore compulsory.  Defendant asserts 
there is no prejudice since no trial date has been set and no depositions have been taken.  Moreover, 
Defendant argues the declaration of her counsel, Daniel J. Coplan, establishes Defendant is acting in 
good faith.  

  Plaintiff opposes the motion on the ground the compulsory cross-complaint is untimely and 
should have been filed when the answer was filed by Defendants’ former attorney.  Code of Civil 
Procedure § 426.30 provides: 

Except as otherwise provided by statute, if a party against whom a complaint has 
been filed and served fails to allege in a cross-complaint any related cause of action 
which (at the time of serving his answer to the complaint) he has against the plaintiff, 
such party may not thereafter in any other action assert against the plaintiff the 
related cause of action not pleaded.  

Plaintiff contends the causes of action alleged against Plaintiff in the proposed cross-complaint are 
based solely on the events occurring on January 23, 2021.  Therefore, the claims are compulsory.  
“A motion to file a cross-complaint at any time during the course of the action must be granted 
unless bad faith of the moving party is demonstrated where forfeiture would otherwise result.”    
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(Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 99.)  

  Plaintiff argues that Defendant’s attempt to file the cross-complaint now is in bad faith.  
Defendant filed the motion after Plaintiff filed her motion for trial preference. Plaintiff argues that if 
the cross-complaint is permitted, Defendant should only be allowed to assert the claims for quiet title 
and declaratory relief against Plaintiff.    

 Plaintiff argues the remaining crossclaims against Plaintiff are permissive. The breach of 
contract claim and accounting are based on matters occurring after Plaintiff filed her complaint and 
after Defendant filed her answer.   If a cross-complaint is permissive, leave of court may only be 
granted in the "interests of justice." (Code Civ. Proc. §428.50(c)).  Plaintiff argues Defendant fails to 
set forth any facts showing that it would be in the “interest of justice” to allow the filing of the 
proposed complaint.  

 Additionally, the cross-complaint seeks to assert causes of action against a third party, 
Plaintiff’s daughter, Carol Young, which will unnecessarily delay the litigation.  The causes of action 
against Young are unrelated to the transfer of property occurring on January 23, 2021.  Plaintiff 
argues the additional litigation activities will delay the trial and adversely affect Plaintiff’s statutory 
right to trial preference.  Plaintiff argues Defendant’s pursuit of claims against Young in this litigation 
is not brought in good faith.  Defendant is aware of Plaintiff’s advanced age and failing health.  
Pursuing the claims against Young will delay the litigation and if the case is not brought to trial in the 
near future, Plaintiff may not be able to effectively participate in preparing her case for trial.   

 Additionally, Plaintiff argues that the Court imposed evidentiary sanctions against Defendant 
in the August 25, 2022 discovery orders, which prohibits Defendant from introducing evidence 
supporting Defendant’s affirmative defenses, which includes the January 23, 2021 Agreement.   

 Plaintiff argues the motion should be denied in its entirety, but at the very least, the Court 
should deny the motion to the extent it seeks to add the third-party claims and the breach of contract 
and accounting causes of action against Plaintiff. 

 In the Reply, Defendant argues there has been no showing of bad faith. Plaintiff argued bad 
faith on the part of Defendant for filing this motion after Plaintiff had filed a motion for trial 
preference.  Defendant points out that before Plaintiff’s motion for preference was filed, Defendant’s 
counsel had contacted Plaintiff’s counsel to stipulate to the filing of the cross-complaint.  At no time 
Plaintiff’s counsel mentioned he would be filing a motion for preference. Also, Plaintiff has filed a 
motion for leave to amend the complaint, which would open a new round of pleadings, including 
demurrer and/or cross-complaint. 

 As to the evidentiary sanctions regarding Defendant’s affirmative defenses, Defendant argues 
Plaintiff is arguing for an impermissible windfall in denying this motion to file a cross-complaint. 
The purpose of discovery sanctions is not avoidance of a decision on the merits.  (Rutledge v. Hewlett-
Packard Co. (2015) 238 Cal.App.4th 1164, 1194.) Here, the sanctions were imposed when Defendant’s 
counsel abandoned the Howards.  Defendant argues that Plaintiff is attempting to punish the 
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Howards for the abandonment of their attorney.  Defendants maintain they have fully complied with 
the Court Orders, including payment of fees.  Additionally, except for the breach of contract claim, 
none of the causes of action are related to any of the affirmative defenses. Defendant argues that 
denying the filing of the cross-complaint because of the evidentiary sanctions will be for punishment 
purposes only.   

 As to the claims against Young, Defendant argues Plaintiff is wrong where she asserts there 
has been no showing of interests of justice in the moving papers.  Defendant argues it would not 
serve the interest of justice to file a separate suit against Young.   Here, Plaintiff currently resides with 
Young.  Young is intimately involved in the transactions at issue.   

Ruling 

 Defendant’s proposed cross-complaint consists of claims that are compulsory and permissive.  
Defendant’s claims against Aguilar are compulsory, except the accounting cause of action.  After 
a defendant fails to file a compulsory cross-complaint with an answer, the defendant may seek 
leave of court under CCP § 426.50. (Carroll v. Import Motors, Inc. (1995) 33 Cal.App.4th 1429, 1436.)  
The section is liberally construed to avoid forfeiture of causes of action.  The motion shall be granted 
if the moving party acted in good faith.  “[W]hat constitutes ‘good faith’ -- or lack of it -- under Code 
of Civil Procedure section 426.50 must be determined in light of and in conformity with the liberality 
conferred upon the trial courts by the section and by prior law.”  (Foot's Transfer & Storage Co. v. 
Superior Court (1980) 114 Cal.App.3d 897, 902.) “[T]his principle of liberality requires that a strong 
showing of bad faith be made in order to support a denial of the right to file a cross-complaint under 
this section.” (Foot's Transfer & Storage Co. v. Superior Court (1980) 114 Cal.App.3d 897, 902.)   

 Here, Plaintiff has not made a strong showing Defendant acted in bad faith. Filing the motion 
after Plaintiff’s motion for trial preference is filed does not rise to the level of bad faith, particularly 
since Defendant’s counsel had requested a stipulation regarding the cross-complaint prior to 
Plaintiff’s motion.  Motion for leave to file the crossclaims against Aguilar, including the breach of 
contract and accounting claims, is granted. 

 As the claims against the third party, Caroline Young, which arises out of a completely 
unrelated transaction, occurring years before, the motion is denied.  Addition of these claims 
unnecessarily broaden the litigation and may cause delay.  Defendant has not demonstrated the 
interests of justice are served by including this new party and the claims asserted against her. 

Defendant Christine Howard’s Objection to Evidence 

 Hammel’s Declaration 

1. Objection 1: Paragraph 4, pag2, line 27- page 3, line 11—Sustained to the extent it testifies to 
the content of a writing. 

2. Objection 2:  Paragraph 4, page 2, lines 14-22—Overruled. 
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3. Objection 3: Paragraph 6, page 3, lines 7-15—Sustained.  Argumentative. 

4. Objection 4: Paragraph 7, page 3, line 16- page 4, line 5—Overruled. 

5. Objection 5: Paragraph 8, page 4, line 6- page 8, line 18—Overruled. 

6. Objection 6: Paragraph 9, page 8, line 19- page 9, line 14-Sustained.  Argumentative. 

7. Objection 7:  Paragraph 10, page 15, line 19- page 10, line 3—Overruled.  

8. Objection 8: Paragraph 11, page 15, line 19- page 10, line 3—Overruled. 

9. Objection 9: Paragraph 12, page 11, lines 4 – 17—Sustained. Argumentative. 

10. Objection 10: Paragraph 13, page 11, lines 4 – page 12, line 5:  Sustained. Argumentative. 

11. Objection 11: Paragraph 14, page 13, line6 – page 12, line 17—Sustained. Argumentative. 

12. Objection 12: Plaintiff’s Exhibit “A”—Overruled. 

13. Objection 13: Plaintiff’s Exhibit “B”—Overruled. 

14. Objection 14: Plaintiff’s Exhibit “D”—Overruled. 

15. Objection 15: Plaintiff’s Exhibit “E”—Overruled. 

 
 

  

    

17. 9:00 AM CASE NUMBER:  MSC21-02620 
CASE NAME:  AGUILAR  VS.  HOWARD 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY:  JACKIE AGUILAR 
*TENTATIVE RULING:* 
 
 Plaintiff Jackie Aguilar’s Motion for Leave to File First Amended Complaint is granted.  
Plaintiff shall file and the serve the FAC on or before March 27, 2023. 

Background 

 This is a quiet title action involving a single-family residence located at 2725 Entrada Circle in 
Antioch.  Plaintiff Jackie Aguilar and her late husband, George B. Aguilar, originally acquired title to 
the property in 1972.  Over the years, the Aguilars made several inter-family transfers of interest in 
title to the property.  George Aguilar passed away in October 2020.  Plaintiff purportedly transferred 
all her interest in the property to her daughter, Defendant Christine Howard, who promptly 
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transferred her interest to the Howard Family Trust.  

  Plaintiff alleges the transfer was made in reliance on Defendant Christine’s 
misrepresentation.  Plaintiff seeks to cancel the Grant Deed recorded on January 26, 2021, granting 
the entirety of the property to Christine.   

Motion 

 Pursuant to Code of Civil Procedure § 473(a)(1), Plaintiff brings this motion for leave to 
amend to add a Ninth Cause of Action for cancellation of the Grant Deed recorded on November 29, 
2018 and a Tenth Cause of Action for declaratory relief. The first amended complaint also adds 
charging allegations relating to these new causes of action.  Plaintiff alleges the new causes of action 
are the result of the unrecorded Grant Deed executed and delivered on April 17, 2018 establishing 
title to and ownership of the property in the name of Plaintiff, as trustee of her family trust. 

 Plaintiff alleges that at the time Plaintiff she executed the Grant Deed in January of 2021, she 
did not realize and/or had forgotten that on April 17, 2018, she and her husband had executed and 
delivered a Grant Deed transferring title to the property to "The Aguilar Family Trust, dated 
02/05/2006.  Consequently, at the time the November 29, 2018 Grant Deed was recorded, Plaintiff 
and George Aguilar did not own the property in their individual capacities, as joint tenants.  
Therefore, they had no legal authority to transfer the property in their individual capacities, and the 
November 29, 2018 Grant Deed was a legal nullity.  As a result, the Grant Deed recorded on January 
26, 2021, purporting to transfer the property from Plaintiff (individually, as "a widow") to Christine  
(as an individual) and then from Christine to her family trust, were legal nullities and of no legal 
effect. 

 Plaintiff’s counsel, Scott Hammel filed a declaration stating the proposed amendments are 
necessary and proper to allow Plaintiff to recover all damages and to obtain all appropriate relief.  
Plaintiff maintains Defendants will not be prejudiced in any way in allowing Plaintiff to amend her 
complaint. Counsel attaches a copy of the proposed amended complaint to his declaration as 
Exhibit A. 

 Defendants do not object to the filing of the First Amended Complaint, provided they have an 
opportunity to file an answer and cross-complaint. 

 Plaintiff filed a Reply arguing the proposed amended complaint merely add some clarifying 
allegations regarding the unrecorded April 17, 2018 Grant Deed (referenced in paragraph 17 in 
Plaintiffs original complaint) and adds a cause of action for cancellation.  Plaintiff argues that based 
on the Court’s prior discovery orders imposing evidentiary sanctions against Defendants, prohibiting 
Defendants from introducing any evidence supporting their 38 affirmative defenses, the Court should 
deny Defendant’s request to file an answer and cross-complaint. Alternatively, Plaintiff argues the 
Court should limit any answer filed by Defendants to the two new causes of action—Cancellation of 
the November 29, 2018 Grant Deed and Declaratory Relief.   
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 Ruling 

 Motions for leave to amend the pleadings are directed to the sound discretion of the court.  
“The court may…in its discretion, after notice to the adverse party, allow, upon any terms as may be 
just, an amendment to any pleading…” (CCP § 473.)   At any time before or after commencement of 
trial, the court may allow an amendment to a pleading in furtherance of justice. (Code Civ. Proc., 
§ 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There is a policy of great liberality in 
permitting amendments to the pleadings at any stage of the proceeding.” (Berman v. Bromberg 
(1997) 56 Cal.App.4th 936, 945.)  The policy favoring amendment is so strong that denial of leave to 
amend can rarely be justified. (Price v. Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)  
Defendants have not demonstrated prejudice by allowing the filing of the amended complaint. 
Therefore, the motion is granted.   

 As to Plaintiff’s request that Defendants’ answer be limited to the additional causes of action 
only, Plaintiff cites no authority for this limitation on Defendants’ right to respond.  Code of Civil 
Procedure § 471.5 provides in pertinent part, 

  If the complaint is amended, a copy of the amendments shall be filed, or the 
court may, in its discretion, require the complaint as amended to be filed, and a copy of 
the amendments or amended complaint must be served upon the defendants affected 
thereby. The defendant shall answer the amendments, or the complaint as amended, 
within 30 days after service thereof, or such other time as the court may direct, and 
judgment by default may be entered upon failure to answer, as in other cases.   

 When the amended complaint is filed and makes substantive changes, a new round of 
pleading is triggered.  Defendants have the same opportunity to respond to amended pleadings as to 
the original.  Where substantive changes are made, an answer is required. (Carrasco v. Craft (1985) 
164 Cal.App.3d 796, 808-809.) Plaintiff request for limiting Defendant’s answer is denied. 

 
 

  

    

18. 9:00 AM CASE NUMBER:  MSC21-02650 
CASE NAME:  TODD WHITACRE  VS.  PATRIOT CONTRACT SERVICES LLC 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT  
FILED BY:  TODD ALDEN WHITACRE 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Todd Whitacre’s Motion for Leave to File Second Amended Complaint 

(“Motion”).  

Procedural Background  

Plaintiff, in pro per, filed his initial complaint on December 21, 2021. Defendant Patriot filed a 

demurrer and motion to strike directed toward the complaint. The Court granted those motions, 

giving Plaintiff leave to amend. On June 28, 2022, Plaintiff filed his First Amended Complaint (“FAC”). 
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The FAC alleged three causes of action: (1) specific negligence, (2) general maritime law 

unseaworthiness, and (3) general maritime law maintenance and cure. Defendant Patriot filed a 

demurrer to the FAC. That demurrer was overruled on September 9, 2022. Patriot filed an Answer on 

September 12, 2022. 

On January 19, 2023, Plaintiff filed his Motion for Leave to File a Second Amended Complaint (“SAC”). 

The Proposed SAC, which is attached to Plaintiff’s Motion, contains the same three causes of action as 

the FAC.  

Currently, there is no trial date set for this matter.  

Standard 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 

pleadings. There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group (1996) 

48 Cal.App.4th 471, 487.) Leave to amend can be denied where there is “‘inexcusable delay and 

probable prejudice to the opposing party’… [Citation.]” (Ibid.) However, even if there is unreasonable 

delay, “it is an abuse of discretion to deny leave to amend where the opposing party was not misled 

or prejudiced by the amendment.” (Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 

1048.) “[I]t is a rare case in which ‘a court will be justified in refusing a party leave to amend his 

pleadings so that he may properly present his case.’” (Morgan v. Superior Court of Los Angeles County 

(1959) 172 Cal.App.2d 527, 530 quoting Guidery v. Green (1892) 95 Cal. 630, 633.)  

“Generally, leave to amend must be liberally granted [Citation], provided there is no statute of 

limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 

evidence, or added costs of preparation.” (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.) 

A party opposing amendment must demonstrate that permitting the amendment will cause it to 

suffer prejudice. (Rickley v. Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg 

Mgmt. Co. (1985) 39 Cal.3d 290, 296-297.) 

Analysis 

As noted above, the Proposed SAC contains the same three causes of action as the FAC. Plaintiff’s 

Motion explains that the purpose of the SAC is to “include all benzene exposures that Plaintiff Todd 

Whitacre suffered,” as well as identify all the alleged incident of harassment he experienced from 

Chief Mate Doug Lord. (Motion at 2:11-18.)  

Defendant argues that Plaintiff’s request is (1) untimely, (2) would prejudice Defendant in that the 

Proposed SAC appears to be an attempt to add new causes of action after the parties have been in 

discovery, and (3) the Proposed SAC is legal deficient.  

As to the timeliness argument, although it is true that this request comes almost two years after the 

filing of the initial complaint, the FAC only became the operative complaint in September 2022 after 
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Defendant’s demurrer was overruled. Accordingly, this request to file the SAC comes only four 

months after the pleadings were set. There is “a policy of great liberality in permitting amendments 

to the complaint at any stage of the proceedings, up to and including trial [citations]…” (Magpali, 

supra, 48 Cal.App.4th at 487.) If there is an unreasonable delay, leave to amend can be denied if the 

opposing party can establish it will be prejudiced by the amendment. (Kittredge Sports Co., supra, 

213 Cal.App.3d at 1048.)  

Defendant argues in its opposition that discovery has commenced and if the FAC is allowed to be 

amended Defendant would be required to incur additional expenses and conduct more discovery. 

(7:24-25.) Defendant’s Opposition indicates the Parties have “exchanged a number of interrogatories 

and documents,” but notably does not mention depositions. As such, it appears that discovery has 

just commenced and has only occurred in a limited fashion. It is not unusual for more than one round 

of interrogatories and/or document requests to be served. There is no indication that depositions 

have occurred.  

As such, Defendant has failed to show that it will suffer any prejudice by allowing an amendment at 

this time. (Rickley, supra, 212 Cal.App.4th at 1159; see also Mesler, 39 Cal.3d at 296-297.)  

Regarding the argument that Plaintiff appears to be attempting to add new causes of action, in order 

to properly state a cause of action, a plaintiff “must specifically state” its number (e.g. “first cause of 

action”), its nature (e.g. “for fraud”), and the party or parties to whom it is directed (e.g. “against 

defendant Smith”) in the body of the Complaint. (California Rules of Court 2.112.) As noted above, 

there are no new allegations setting forth any new causes of action. The Proposed SAC has the same 

three causes of action as the FAC. 

In addition, Plaintiff makes clear in his Reply that he “is not seeking a new cause of action of 

harassment,” and “does not want to expand the scope of the issues, and change the nature of this 

lawsuit.” Thus, although seeking leave to amend is the proper course of action if a party is looking to 

add a new cause of action, Plaintiff makes clear that no such request is being made at this time.  

Finally, Defendant argues that the Proposed SAC is legally deficient, and thus leave should be denied. 

It is true that certain situations would call for denial of leave to amend, such as when the 

“insufficiency of the proposed amendment is established by controlling precedent and where the 

insufficiency could not be cured by further appropriate amendment.” (California Casualty Gen. Ins. 

Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-81.) It is clear, however, that “the preferable 

practice would be to permit the amendment and allow the parties to test the legal sufficiency by 

demurrer, motion for judgment on the pleadings or other appropriate proceedings.” (Kittredge Sports 

Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 quoting California Casualty Gen. Ins., supra, 

173 Cal.App.3d at 281.)  

Based on the above, Plaintiff’s Motion for Leave to File the SAC is granted. Plaintiff shall file the FAC 
by close of business April 7, 2023. 
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19. 9:00 AM CASE NUMBER:  MSC22-00152 
CASE NAME:  MAKAIYAH PINE  VS.  SUTTER DELTA MEDICAL CENTER 
HEARING ON MINOR'S COMPROMISE    
FILED BY:  MAKAIYAH L. PINE 
*TENTATIVE RULING:* 
 
The Court approves the minor’s compromise. 

 
 

  

    

20. 9:00 AM CASE NUMBER:  N22-2455 
CASE NAME:  PETITION OF J.G. WENTWORTH ORIGINATIONS, LLC 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS  
FILED BY:  J.G. WENTWORTH ORIGINATIONS, LLC 
*TENTATIVE RULING:* 
 
The Court approves the petition for transfer of payment rights. 

 
 

  

    

21.   9:00 AM CASE NUMBER:  N23-0155 
CASE NAME:   CLAIM OF JANE DOE 
HEARING ON MINOR'S COMPROMISE    
FILED BY:  JANE DOE 
*TENTATIVE RULING:* 
 
The Court approves the minor’s compromise. 

 
 

  


